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	Jurisdiction
	Question(s)

	
	For some work I’m doing for the Joint Editorial Board on Uniform Unincorporated Organization Acts (a joint project of the Uniform Law Conference and the ABA Business Law Section), I wonder whether anyone on this list has encountered the following problem:

An individual signs and delivers to the filing office for filing a document that affects the rights or status of a LLC, corporation, or limited partnership – e.g., a statement/articles of dissolution or termination, a name change.  The individual has no authority to sign and deliver the document – and may indeed be a complete imposter (i.e., not at associated with the entity, as distinguished from a person who has exceeded his or her authority).

	Manitoba
	

	Corporations Canada
	

	Alabama
	

	Alaska
	

	Arizona
	 

	Arkansas
	

	California
	For a business entity that has been terminated wrongfully through a false filing, the Secretary of State sponsored legislation now codified in California Government Code sections 12260 through 12263 providing for an interested party to obtain a court-ordered reinstatement of the entity.  This process is similar to the process in California to address false lien filings that is codified in California Code of Civil Procedure section 765.010 through 765.060.

Other types of false filings can be corrected through additional filings by the principals of the entity and business entities also are covered by California identity theft Penal Code statutes and can use criminal and civil remedies to pursue the bad guys, including injunctive relief, to prevent future improper activity.  

	Colorado
	In Colorado, we have experienced this issue from two scenarios.  

One is the business identity theft where the filer attempts to take over a business by filing documents online, in spite of the filing under penalty of perjury.  To help business owners, we devised a system that allows the filer to secure their business with a password.  This prevents anyone from filing a document on the entity unless they have access to the password.  We also work closely with CBI to help them with their fraud investigations.

The other issue we have found is the filer who flat out made a mistake and filed a document on the wrong entity. Or in some cases, the filer filed the incorrect document for the correct entity.  We have allowed these filers to file a Statement of Correction stating that the document was unauthorized.  We are currently working with the Colorado Bar to get better language in the statutes to support this correction filing.

	Connecticut
	       

	Delaware
	

	District of Columbia
	

	Florida
	Florida does have that happen on occasion.  However, we are bound by our law which makes us ministerial and we accept documents at face value.  If they meet the statutory compliance, we file it.

	Georgia
	

	Hawaii
	Yes, we have encountered this problem a few times.

We had two instances where the defective execution was corrected by a Correction document, where a sworn affidavit was attached and a third case where 

a court order petition for writ of mandamus was filed

	Idaho
	

	Illinois
	

	Indiana
	By statute the Indiana secretary of state is ministerial in relation to business entity and UCC filings.  If the filing requirements are met and the fee is tendered the office shall file the document.  We make no determination of legitimacy.

	Iowa
	

	Kansas
	We have faced this problem. Our position is that we are simply ministerial and therefore the filing stands. The “harmed party” may file a Certificate of Correction to reverse the action. I put “harmed party” in quotes because we aren’t statutorily equipped to adjudicate who is authorized and who is not authorized. We have seen several divorce cases that ultimately have gone to court to determine who is authorized. In those cases the judge ordered the offending party not to file again. 

A certificate of correction does require a $35 filing fee ($20 for a not for profit), but people seem to understand that we are not the party who made the mistake.

	Kentucky
	

	Louisiana
	Louisiana is exactly as Pennsylvania. However we have received court orders telling us that we can’t accept filings from certain individuals. In this case we put a note on the note tab in our system on the entities record so that our filers can see it. We also disconnect online filings for the entity since the online system can’t determine who is filing the document. That’s unfortunate for the entity but most are more than ok with it since no unauthorized filings can be made online.

	Maine
	

	Maryland
	Maryland does what Florida does. We review documents for statutory compliance, but issues of fraud, etc are private party issues that we do not get involved in.

	Massachusetts
	

	Michigan
	

	Minnesota
	See additional comments below

	Mississippi
	

	Missouri
	

	Montana
	

	Nebraska
	

	Nevada
	Nevada has a forged and fraudulent filing process that allows unrelated third parties report alleged forged or fraudulent filings.  Our office will investigate and if found to be so, a filing will be reversed and an officer's statement will be attached to the original filing.  

We do not investigate issues where a related party, ie. family, partners, officer, directors, current or former are involved.

	New Hampshire
	

	New Jersey
	

	New Mexico
	

	New York
	

	North Carolina
	 

	North Dakota
	

	Ohio
	.

	Oklahoma
	

	Oregon
	

	Pennsylvania
	See additional comments below

	Rhode Island
	

	South Carolina
	

	South Dakota
	

	Tennessee
	

	Texas
	

	Utah 
	Because most of us are a good faith filing office, we take whatever is delivered.  If we are notified that it was not an authorized filing, we deal with it at that point.  It doesn't happen a lot, but it does happen.

	Vermont
	

	Virginia
	

	Washington
	

	West Virginia
	

	Wisconsin
	 

	Wyoming
	


Additional comments:
PENNSYLVANIA:

Pennsylvania encounters this issue every once in a while.

In my experience, the type of organizations are usually churches (and sometimes other nonprofit corporations) and small family-owned companies (typically LLCs). They are contesting “ownership” of the entity and file dueling documents indicating who are officers or members, etc. Sometimes they try to change the address.

We have had both groups from a church physically in the filing office at once, trying to file annual reports for the church naming the current officers from each group, which was a little tense.

Pennsylvania law is clear that “the Department shall not examine a document to determine whether the document has been signed by an authorized person or by sufficient authorized persons or otherwise is duly signed.”  15 Pa.C.S. §135(a)(7).  In other words, if the signer represents that they are authorized to sign, the filing office looks no further.

When the Department gets complaints of unauthorized filings, the complainant is advised in writing that:

Pursuant to section 132 (relating to Functions of Department of State) of the Associations Code of 1988, 15 Pa.C.S. §132, the primary function of the Department is to serve as the official repository for documents filed by entities that are required to register with the Department.  As such, the Department has primarily ministerial duties regarding filings submitted to it for acceptance and is not authorized by law to review or enforce corporate filings or corporate bylaws.  With regard to execution of a document, the document must be accepted for filing by the Department of State if it is executed.  Pursuant to Pennsylvania law, the Department is not permitted to examine a document to determine whether the document has been executed by an authorized person or by sufficient authorized persons or otherwise is duly executed.  15 Pa.C.S. §135(a)(7).  As such, the Department may only refuse to accept a filing where there is an order from a court of competent jurisdiction explicitly directing the Department to do so.  Absent such a court order, the Department will continue to accept executed filings (including [the types of filings the dueling parties have been submitting]) for [the disputed company] made pursuant to provisions of the [relevant law] under the statutory assumption that the document has been executed by an authorized person.

To my knowledge, the Department has never received such a court order.
MINNESOTA:
We do encounter this situation from time to time. I just had an incident this past week. 

Filing offices have no resources to vet who is and is not authorized to sign on behalf of the entity. With hundreds of thousands (or more) of entities, you can imagine the decrease in the speed of commerce that would be imposed if we investigated every signer.

In Minnesota, we have a statute, section 5.15:

                5.15 ONLINE SIGNATURES, ACKNOWLEDGMENT OR NOTARIZATION ON DOCUMENTS; PENALTIES OF PERJURY.

(a) No document submitted to the Office of the Secretary of State shall be required to be notarized. Signing a document submitted to the secretary of state constitutes "acknowledgment" as defined in section 358.41, clause (2), and "verification upon oath or affirmation" as defined in section 358.41, clause (3). A person who signs a document submitted to the secretary of state without authority to sign that document or who signs the document knowing that the document is false in any material respect is subject to the penalties of perjury set forth in section 609.48.

(b) Any document submitted to the Office of the Secretary of State online may be signed by any person as agent of any person whose signature is required by law. The signing party must indicate on the application that the person is acting as the agent of the person whose signature would be required and that the person has been authorized to sign on behalf of the applicant. The name of the person signing, entered on the online application, constitutes a valid signature by such an agent.

(c) Any document relating to a filing by a business entity or assumed name, or the filing of a document under chapter 270C, 272, 336, or 336A, submitted to the Office of the Secretary of State on paper may be signed by any person as agent of any person whose signature is required by law. The signing party must indicate on the document that it is acting as the agent of the person whose signature would be required and that it has been authorized to sign on behalf of that person.

so, at least the person in your situation is committing a felony. They may not care, given that they may already be hijacking someone else’s business. By the way, this section is based on a Texas provision that Lorna Salzman Wassdorf told me about – credit where credit is due. 

However, at least in Minnesota, we have no authority to remove documents from the record. That is only within the power of the courts in response to a petition from the entity. Our  Office, and many others, perhaps, are not finders of fact and can’t really spend the time on becoming finders of fact without massive increases in resources, which are unlikely.

Full text of email:
For some work I’m doing for the Joint Editorial Board on Uniform Unincorporated Organization Acts (a joint project of the Uniform Law Conference and the ABA Business Law Section), I wonder whether anyone on this list has encountered the following problem:

An individual signs and delivers to the filing office for filing a document that affects the rights or status of a LLC, corporation, or limited partnership – e.g., a statement/articles of dissolution or termination, a name change.  The individual has no authority to sign and deliver the document – and may indeed be a complete imposter (i.e., not at associated with the entity, as distinguished from a person who has exceeded his or her authority).

My thanks in advance for any information anyone can provide.
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